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ABOUT THIS SUBMISSION

Thisisajoint submisson of Nige Bankesand Arlene Kwasniak, both of the Faculty of Law, University of
Cdgary, in respect of the South Saskatchewan River Basin (SSRB) Draft Water Management Plan (the
Draft WMP). Thissubmission primarily focuses on therolethat water conservation objects (WCOs) play
in the Draft WMP. Wemake anumber of recommendationsto dter and strengthenthat role. Indoingthis
we:

+  chalengethelegdity of the proposed WCOs for the SSRB,

+  review the role of WCOsin the Water Act and regulations and argue that there are no serious
lega or practica condraints to setting WCOs on the basis of a reasonable and scientific
assessment of instream flow needs (IFN), and

¢+ support an gppropriate amendment to the Water Act to enable private parties to hold WCO
ingream licences and offer wording for an appropriate amendmen.

We dso comment on;

¢+ the Draft WMP s proposed treatment of licensed uses and we suggest that government exercize
moreflexibility vis-a-vis exiging alocations,

¢+ thepotentia of usng sorage to help meet IFNs, and

+ thepotentia for a cooperative strategy with the federal Department of Fisheries and Oceans.

Appendix “A” provides asummary of our recommendations.

WATER PLANNING, WATER CONSERVATION OBJECTIVESAND THE PROTECTION
OF THE AQUATIC ENVIRONMENT

Authority under the Water Act to establish WCOs
In this part of our submission we examine and make some recommendationsin relation to the proposed
WCOs. We begin by looking at the link between the planning process and WCOs and we then turn to
examine the definition of WCOs and the effect of WCOs.

The Water Act provides that the Minister must establish a framework for water planning and that that
framework must include astrategy for protecting the aquetic environment (s.7). Theframework may include
WCOs and the prescribed strategy may dso include guidelines for establishing WCOs (s.8 (3) (b)). The
government published the framework at the end of 2001. It did not include any relevant guiddines.

The lagt section (s.15) of the sub-divison of the Act dedling with water planning gives the Director the
power and the discretion to establish WCOs. Although section 15 is found within theWater Act Divison
titled “Planning” the Act does not limit the establishment of WCOsto planning processes. A Director may
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establish aWCO at any time.

The definition of a WCO and a critique of how government is setting WCOs
The definition of aWCO reads asfollows:

(hhh) A “water conservation objective” meansthe amount and qudity of water established
by the Director under Part 2, based on information available to the Director, to be
necessary for the
(i) protection of a natura water body or its aguatic environment, or any part of
them,

(i1) protection of tourism, recregtiond, trangportation or waste assmilation uses of
water, or

(iii) management of fish or wildlife,

and may include water necessary for the rate of flow of water or water leve
requirements;

This definition emphasises that a WCO mugt establish the amount of water that the Director considers“to
be necessary” for certain purposes. These purposes are dl related since they refer generdly to non
consumptive usesand are concerned with issues of protection and management. Whilethe Director clearly
has some discretion to establish (or not) aWCO (see section 15), having decided to establish aWCO, the
Director has very little discretion as to the contents of any WCO. Thisisbecausethe WCO hasto be: (1)
based on the information available to the Director, and (2) that amount or quality of water which is
“necessary” to achieve the prescribed objectives. Regarding (1), the information cannot be just any
information.  In particuar, it cannot be information about the amount of water required for the economic
development of different sectors of the provincia economy. It must beinformetion related to thelegidated
purposes for whichaWCO isto be established. Clearly the most important information currently available
for this purposeis the Instream Flow Report prepared by the Department. Neither the operative section
(s15), nor the definition, alow the Director, or anybody ese (including Basin Councils, the Minister or
Cabinet) to ask questions about whether the level of the WCO is“appropriate” or “strikes an appropriate
bal ance between aguatic ecosystem hedlth and the economy”.

Accordingly, dl of the recommendetionsin the Draft WM P with respect to establishing a WCO would
seem to be flawed on at least two grounds: (1) the WCOs are not the WCOs that are “necessary” for the
listed protection and management purposes, and (2) the WCOs are not based (or at least there is no
evidence that they are based and |ots of evidence tothe contrary®) on therelevant informeation availableto

! See, for example, the statement at page 8 of the terms of reference for Phase 11 to the effect that: “The process
for arriving at WCO recommendations will comprise an iterative approach involving anumber of water
management scenarios. The scenarios will be tested and evaluated by computer simulations, The goal will be to
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the Director. Hence, there is a strong argument that the so-cdled “WCOS’ are not water conservation
objectives a dl, as the Act defines “water conservation objective’. A reviewing court might well strike
them down.?

RECOMMENDATION #1:

We recommend that the Director withdraw the proposed WCOs and formul ate new
WCOsthat are based on the relevant infor mation and that meet the* necessary” test
of the definition.

The decision to establish a WCO

Aswe haveindicated above, the Director may establishaWCO & any time. The Director isnot confined to
doing S0 as part of a water planning exercise. We aso noted above that the Act affords the Director a
certain amount of discretion in deciding whether or not to establish aWCO. This conclusion was based on
the language of sectionl5, the principal operative clause in relation to WCOs which provides thet:

15(1) The Director may establish water conservation objectives.

(2) TheDirector must engagein public consultation that the Director congders appropriate
during the establishment of awater conservation objective.

(3) Information on a water conservation objective established by the Director must be
made available to the public in aform and manner satisfactory to the Director.

The Director’ s discretion is not unlimited but it would be hard to make the case that the Director had an
affirmative duty to establish a WCO. The Director owes two types of procedura duties in relaion to
establishing a WCO (the director must consult the public and makeinformation availableto the public) and
whilethe Director must fulfil both of those obligationsthe Director hasasubstantia margin of gppreciaionin
deciding how to fulfil them.?

The Director’s decision to establish a WCO is not a matter that can be appeded to the Environmenta
Appeal Board. Nor can the substance of any WCO be made the subject of an apped. That sad, a
Director’ s decision to establish aWCO that doesnot meet the definitiond requirements of the Act may be

develop a scenario that offers an acceptable and realistically achievable long-term compromise between the two
extremes of consumptive use of all the water and a natural aguatic environment. It is proposed that thislong-term
compromise could be the water conservation objective in many reaches.” [emphasis added].

2We think that the standard of review on this sort of questionwould be that of correctness since we believe that the
issue raises a pure question of law: namely, “do the proposed WCOs meet the requirements of the statutory
definition?’

®0n all of these questions a Court would likely apply a“reasonableness’ or “ patent unreasonableness” standard of
review.
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made the subject of an gpplication for judicid review.

Thelegal effect of a WCO

This part of our submisson deds with the lega effect of a WCO. Although it may gppear somewhat
academic weare providing thisandysisfor acouple of reasons. Thefirst reason istha we have heard some
argue that people should not be too concerned about the content of WCOSs(i.e. that they might be set too
low) because we are proposing to close the basin. The premise here must be that WCOs areredly only
relevant to new agpplications. The andyss below shows that that is not the case. Second, we have dso
heard the argument that WCOs have to be set at a“redigic” level or in abaanced way or otherwise we
might shut down development. The premise here must be that WCOs are very hard edged and can

somehow bind the Director to particular results and perhaps trump the provisions of existing licences. The
analysisbelow suggeststhat while WCOs establish useful and important targetsand certainly will and should
affect the exercise of the Director’ sdiscretionary powersthey do not, for the most part, compel particular
conclusons in any specific case. In sum the suggestion that we would be looking a economic stagnation
wereweto adopt “real”, science-based WCOs isunfounded. Third, we providethe andyssin theinterests
of encouraging an open debate of these issues.

With that introduction, let’ sturn to the andysis. Assuming that aWCO is properly established, what isthe
legdl effect of aWCO? There are anumber of provisionsof theAct (in addition to those aready discussed
which pertain to the creation of aWCO, namely sections 7(2) (f), 8(3) (b) and 15 that refer to WCOs. We
shdl ded with each sequentially.

Subsection 29(2)

Section 29 dedswith determining the priority of alicence. The generd ruleisthat priority isdetermined on
the basis of the date and time that completed applications are received by the Director. Without going into
the details, subseaction 29(2) establishes somewhat more generousrulesfor licence gpplicationsin reaion to
at least some of the purposes for which a WCO may be established. These more generous rules would
alow suchaWCO licenceto haveapriority dating back tothe date that the Act entersinto force, provided
that the application is made within five years of that date. It dso deals with the creation of WCO licences
out of areservation. Since the Act entered into force on January 1, 1999 this provison became effectively
functus as of January 1, 2004 and therefore is of no further interest in relaion to the current planning
process. We understand that no such retroactive licences were issued.

Subsection 51(2)
Section 51 deds with the gpplication for, and issuance of, alicence for “the purpose of implementing” a
WCO. It serves three purposes. First, it makesit clear that the Director may only issue a licence for the
purposes of implementing a WCO to “Government”. This limitation gpplies not only to an origind
application for alicence but dso to the transfer of an allocation of water under alicence under sections81 -
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83 of the Act sincetheresult of that processistheissuance of anew licence. Second, it servesto prescribe
the range of activities that may be authorized by a WCO licence. These extend to: (1) the diversion of
water, (2) the operation of aworks, and (3) providing or maintaining arate of flow of water or water level
requirements. Third, the section servesto emphasisethat the Director may issue or refuseto issuealicence
for aWCO purpose, even though that gpplication is made by the government itsalf.

In the context of the Phase Il planning process subsection 51(2) is important for at least a couple of
reasons. Firgt, while it may be possible (i.e. the Act doesnot precludeit) for aparty to acquire an instream
licence (a licence to keep water in its natural state rather than to divert it out) that is de-coupled from a
WCO, it ssemsmost likely that instream licenceswill ordinarily be associated with WCOs. Thismeansthat
the WCO provides an effective ceiling to the acquisition of instream licences. Second, at present, aprivate
person or conservation organization may not acquire alicence for aWCO purpose.

Although te Draft WMP suggests that there will be amendments to the Water Act to enable private
indream licences for the purposes of implementing WCOs (p. 15), this proposd, in our view, isunduly
redrictive. The Draft WMP statesthat “AENV put forward aproposal to amend theWater Act to permit
private parties to hold such licences, when obtained under the transfer provisons of the Water Act”
(emphasis added). We see no reason for limiting private WCO instream licences to situations where the
holder obtained the licence under the transfer provisons. The restriction would prevent a private person
from holding ajunior ingtream licence for WCO purpases participating in the assgnment provisions(s.33of
the Act) to obtain the use of a more senior dlocation on atemporary bass. Aswell, it would prevent a
person gpplying for a junior instream licence for WCO purposes in water courses that are not presently
stressed, but may be so in the future.*

These two condgderations lead us to two further observations and recommendations.

RECOMMENDATION #2:
We recommend that WCOs be set on the basis proposed in recommendation 1 since
otherwise licences for WCO purposes may not be acquired at the level s necessary to
protect the aquatic environment.

RECOMMENDATION #3:
We strongly support the proposal (at p. 15) that parties other than government be
permitted to acquire licences for WCO purposes. However we recommend that the
licences not be limited to those obtained under the transfer provisions.

There are severa reasonsfor these recommendations. Firgt, they alow Albertansto show their preference

*1t should be noted that the Water Resources Act specifically allowed instream licences (s. 11(1)(c)), and the western
states of the United States almost universally recognize instream use as a beneficial use of water.
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for the protection of aguatic environment vaues. At present, while sections 81 - 83 permit a market to
develop inwater rightsthose sections primarily serveto benefit consumptive va uesrather than consarvation
values. It istherefore avery imperfect market - certain interests are effectively precluded from entering the
market. The proposed amendment should creste amore efficient market and may encourage avariety of
participarts. Theamendment will dlow private, charitablewater trusts (formed on the land trust model) to
develop. A water trust might facilitate restoration of IFNs through transfers and assignments.® Second, a
license for aWCO purpose will alow the holder of thet licence to participate in the section 33 assgnment
procedures. This would permit even ajunior licensee to enter the short term market to acquire weter to
maintain flows. A person without a licence cannot be a party to a sction 33 agreement. Third, the
recommendations support government’s (and industry’ s) preference for using economic gpproaches over
command and control ones.

In terms of implementing this proposa we recommend the following.

RECOMMENDATION #4:
We recommend that Government table an amendment to subsection 51(2) of the
Water Act as follows:

On application by the-Gevernment for alicence by a person in accordancewith this
Act, the Director may issue a licence te-the-Goeverament-but-te-ro-otherpersen; or

may refuse to issue a licence, for
(a) the diversion of water,
(b) the operation of a works, or
(c) providing or maintaining a rate of flow of water or water level
requirements
for the purpose of implementing a water conservation objective.

In proposing this language we intend that it should aso dlow a person to take a trandfer of an exising
licence and dedicate that alocation to aWCO. If thereisany doubt on this matter it would beasmpletask
to draft an additiond “for grester certainty” provison but our preliminary view isthat thisis not necessary.
Wethink that it may also be necessary to examinewhether the current provisonsof theAct are adequateto
ded with the enforcement of a WCO.

As wdl, we see no reason why any moratoriaon licenang in the SSRB should apply to private instream

> Water trusts are private, non-profit entities that acquire, or assist othersin acquiring, water rights or other water
interests for conservation purposes. The water rights or interests acquired are used for instream purposes such as to
enhance or maintain aguatic ecosystem or riparian ecosystem integrity. A number of the western U.S. states have
water trusts. Arlene Kwasniak is completing aresearch paper on the potential for water trustsin the prairie
provinces.
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licences issued to implement a water conservation objective, or otherwise to enhance or protect aguatic
environment.  Such an exemption makes sense since the main purpose of the moratoria is to ded with
adverse effects on the aquatic environment Oraft WMP, p.7). A junior instream licence could then
participate in the ass gnment provisionsto obtain the use of amore senior alocation on atemporary bas's.
Accordingly, we make the following recommendation:

RECOMMENDATION #5:
We recommend that t he WMP stipulate that any closuresin the SSRB shall not apply
to instream licences to implement a WCO or otherwise to enhance aquatic
environment, whether held by the Government or privately.

Subsection 51(4)
This subsection serves to provide the Director with alist of “matters and factors’ that the Director ether
may or must take into account in deciding to issue (or refuse to issue) a preliminary certificate or licence.
The may lig includes “any other matters gpplicable to the licence that in the opinion of the Director are
relevant, including any gpplicable water guiddine, water conservation objective and water management

plan.”

The shorter must list is comprised of the matters and factors specified in an gpplicable water management
plan. This provison makesit possble for aWMP to shift amatter or factor (including a WCO) from the
may ligt to the mugt list. Thisisin fact just what the draft WMP does at page 14, table 2. We
support this proposa but we aso believe that the language of the proposal might be tightened up. Hereis
our recommendation.

RECOMMENDATION #6:
We recommend that the first entry in Table 2 of the Draft WMP be amended in a
couple of ways. First, we recommend that it would be appropriate to distinguish
between: (1) existing, potential and cumulative effects on the aquatic environment,
and (2) any applicable 10 or WCO. Second, we recommend that the Guidelinewould
be much clearer with respect to WCOs if the relevant bullet simply stated that
licences should be issued “ subject to the terms of any applicable WCO" .

Subsection 53(3)
This subsection deals with basin closures and provides a familiar list of may and must matters that the
Director is to take account of when deciding whether or not to make such a decision. As with subsection
51(4), the WCO is on the may list but may be moved to the must list as part of the requirements of an
approved WMP.

Here we note that while the Draft WMP (at 7) proposes closures for the Bow, Oldman and South
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Saskatchewan Sub-basinsthereis no comparable Table for the powers under subsection53(3) of the Act
requiring the Director to take account of WCOs when deciding to make (or revise) abasin closure order.

RECOMMENDATION #7:
We recommend that the Draft WMP include a general statement to the effect that the
Director shall (“ must™) takeinto account any relevant WCO when deciding whether
or not to close a basin or any part thereof.

Clause 60(3) (¢

Section 60 deals with the renewd of licences. The basic scheme under the Act is asfollows. Prior to the
Act licences were generaly issued without term i.e. they are perpetud. They do not lose this status under
the new Act (s.18). However, al licences issued under the new Act, including licences issued out of

transfers, must be issued for alimited term. Hence there is aneed for amechanism to ded with renewas.
Section 60 of the Act provides this mechanism and subsection (3) liststhe grounds upon which the Director
may decide not to renew alicence. One of those grounds is that “the water conservation objective of a
natural water body from which the diversion of water will be madeis not being met.”

Thisis an important power but it is equaly important to mention two limitations on the exercise of this
power. Firg, it only applieswith respect to new (post-Act) and thereforejunior licences (with the exception
of licencesissued out of transfers. Second, the subsection does not require the Director to refusetorenew a
licence where aWCO is not being met.

Subclause 66(3)(c)(iii)
Section 66 deds with the issuance of a preiminary certificate which functions much like the old interim
licence to permit the construction of works necessary for a diverson. This section tracks the “may” and
“must” language of section 51 and our comments on that section are equaly applicable here and we
support the recommendation of the Plan (page 14 and Table 2) which will serve to move consideration of
the WCO from the permissive lig to the mandatory lis.

Subclause ¢ 82(5)(b)(i) and subsection 83(1)

These two provisons of the Act ded with transfers. Section 82 dedls with the gpprova of transfers and
section 83 deds with the water conservation holdback. As with the sections dedling with the issuance of
licences and priminary certificates, section 82 creates alist of may and must factors for the Director to
consider and as with those earlier sections we support the recommendations contained in the draft Plan
(Table 1, box 1, page 13) which will serveto movethe WCO from the permissvelist to the mandatory list.
Wea so repest the recommendati on that we made above with respect to re-framing thelanguage of thefirst
box of the table.

We aso bdievethat the Plan might usefully offer more guidanceto the Director under clause 82(5)(a) asto
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thetypesof factorsthat the Director should be cons dering sncewe are concerned that transferswill lead to
more intense water use with lower return flows and therefore less water in the streams.

RECOMMENDATION #8:
We recommend that the Table 1of the Draft WMP be amended to direct the Director
to take into account the estimated return flows under the original licence and under
the proposed use by the transferee and that the appropriate entry in the guideline
column should read " no significant reduction in the quantity or quality of return
flow” .

Section 83 accords the Director the discretion to exercise a maximum 10% conservation holdback. We
support that recommendation. However we note that the Director may only exercisethisdiscretion where
ghe forms the opinion that it is necessary to (1) protect the aguatic environment, or (2) to implement a
water conservation objective. This section therefore provides another reason for not setting WCOs at an
atificdly low levd (i.e. onethat represents “abaance” or onethat isprimarily based on an assessment of
the water actudly available taking into account licensed diverson) since to do so will effectively congrain
the exercise of thisimportant power.

RECOMMENDATION #9:
We support the Draft WMP’ s recommendation that the Director be authorized to impose a
maximum 10% conservation holdback to assist in reaching WCOs. However, to make this
authorization effective to better restore IFNs, we recommend that WCOs be set to reflect
scientifically based | FNs as noted in recommendation # 2.

Theregulations

Theregulations contain three referencesto WCOs. Thefirgt isthe barereferencein theWater (Minigterial)
Regulations which smply stipulates in subsection 11(1) that a licence may be issued for "implementing
water conservation objective”.

The second referenceisin section 12 which ded swith the duration of water licenses. This section stipulates
that if thereisno gpplicable approved water management plan, order of the Minister or water guiddine that
specifies what an expiry date of a licence should be or how an expiry date of a licence should be
determined, the Director must issue alicencefor amunicipd, agriculturd, irrigation or implementing aweter
conservation objective purpose with an expiry date of
(a) 25 years,
(b) lessthan 25 yearsif
(i) the gpplicant for the licence has gpplied for alicence with an expiry date
of lessthan 25 years, or
(i1) in the opinion of the Director, the expected duration of the project is

9
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lessthan 25 years, or
(c) more than 25 years if the Director has consdered any one or more of the criteria
gpecified in subsection (4) and is of the opinion that the licence should be issued with an
expiry date of more than 25 years.

Findly, sction 15 deds with disclosure of information and subclause 15(1) (b) (vii) requires that the
Department must disclose al reports prepared with respect to water conservation objectives.

FLEXIBILITY IN MANAGING EXISTING ALLOCATIONS, STORAGE, AND THE ROLE
OF THE DEPARTMENT OF FISHERIES AND OCEANS

Retrofit provisions and Water Act grandparenting provisions
We understand that the current planning process has proceeded on the basis of certain premises. These
premisesinclude (at 35):

Forced reductions in alocations
A premise of the SSRB water management planning processwasthat no licencewould be
cancelled for the sole reason of accomplishing recommended plan outcomes.

The Draft WMP does however contemplate (at 6) that “Norma administration of water dlocations by
Alberta Environment will continue and this may involve cancdling licences on grounds sated in the Water
Act.” Part of the rationde for this premise was no doubt section18 of the Water Act which grandparents
pre-Act licences.

But the Draft WM P dso recognizes that the government has more flexibility in relaion to some licences.
These are described in the planning document as licences containing a retrofit provison and are further
defined as “licences issued in recent years [that] contain a condition indicating that once a water
conservation objective is established, the licence may be amended to include the objective.”

RECOMMENDATION #10:
We fully support the idea of using the retrofit provision in existing licences to help
achieve WCO objectives. However, we al so recommend that the Plan recognizethat
the Department may have further flexibility in relation to existing licences (in
addition to the licences covered by the definition of the retrofit provision) and that
the Department be directed to fully explore these flexibilities and use themto attain
WCOs.

This recommendation may require further commentary. Wethink that the Plan’ s premise paintstheissuein

10
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termsthat arefar too stark and in termsthat fail to recognize the actua language of section 18. First of dl,

the issue is not “cancelation” (just asit is not in relation to new licences that contain retrofit provisions).

Rather the issueis one of taking advantage of those terms and conditionsthat the regulators at the relevant
time chose to include in licences in order to protect the public interest. Second, the terms of the

grandparenting contained in section18 of the Act cannot be taken to have bettered the terms of an old
licence (a“deemed” licence). In other words if the terms of the deemed licence afforded the Director (or
other rlevant officid) the opportunity to limit diversonsin order to protect instream flows (however sucha
term might have been phrased in the language of the time) then the Director did not lose that power or

discretion when the new Act was enacted. It is unclear to us how limited or extensive these opportunities
might be but the current document with itslanguage of “cancellation” suggeststhat these opportunitieshave
not been explored.

Public storage, grandparented rights, and the Department of Fisheries and Oceans

We ds0 think that the availability of publicly owned storage may provide the Department with additional

leverage with respect to deemed licensees. Itisonething to say thet alicencegrantsa“right” toashareof a
stream’ s naturd flow but it is another thing to argue that this affords thelicenseethe same qudity of rightin
relation to stored water where that storage is publicly owned and operated.

RECOMMENDATION #11.
We recommend that AENV explore
(1) the use of storage to increase instream flow and
(2) whether licensed entitlements include a right to enhanced flows through release of
storage, or whether such enhanced flows may remain instream not subject to use by licensed
allocations.

Findly, wethink that there is some opportunity for the Department of the Environment to explore common
interests with the federd Department of Fisheries and Oceans as away of achieving flow objectivesin
relation to deemed licensees. For example, at the Calgary open house, the comment was made that Trans
Alta might be prepared to modify flows at some of its facilities, but only if the province was prepared to
compensate TAU. Itisour view that aprovincid licence does not authorizethe licenseeto ignore theterms
of the federdl Fisheries Act and de-water sireams or otherwise impair fish habitat. In other words it is
entirely possible that Trans Alta may be required to modify its dam operations in order to meet fisheries
objectives and without the province needing to compensate Trans Alta but these opportunities need to be
explored. Federal-provincid bickering should not be alowed to get in the way of opportunities to better
protect the aguatic environment.

RECOMMENDATION #12:

We recommend that the Draft WMP direct the provincial Department of the
Environment to explore common interests withthe federal Department of Fisheries

11
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and Oceans as a way of achieving flow objectivesin relation to deemed licensees.

Operation of public storage

We agree with the various references in the Plan (e.g. a 15) to the importance of provincialy owned
storagefacilitiesasan important tool in achieving instream flow objectives. However, these references seem
to usto be excessvely generd and the overal recommendation that “ Operating practiceswill continueto be
improved” equaly genera and lacking in specificity, trangparency and accountability.

RECOMMENDATION #13:
We recommend that the Draft WMP contain specific termsand conditionsrelating to
the operation of provincial storage. If this is not possible then we recommend that
the Draft WMP require the devel opment of new operating conditions for provincial
storagefacilities so asto meet instreamflow requirementsaswell asmoretraditional
flood control, power and irrigation storage values. The WMP might put in placean
appropriate review mechanism for these new operating conditions.

Nigel Bankes (ndbankes@ucagary.ca) and Arlene Kwasniak (akwania@ucagary.ca)
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APPENDIX “A”
SUMMARY OF RECOMMENDATIONS

RECOMMENDATION #1:
We recommend that the Director withdraw the proposed WCOs and for mul ate new
WCOsthat are based on the relevant infor mation and that meet the* necessary” test
of the definition.

RECOMMENDATION #2:
We recommend that WCOs be set on the basisproposed in recommendation 1 since
otherwise licences for WCO purposes may not be acquired at the level s necessary to
protect the aquatic environment.

RECOMMENDATION #3:
We strongly support the proposal at p. 15 that parties other than government be
permitted to acquire licences for WCO purposes. However we recommend that the
licences not be limited to those obtained under the transfer provisions.

RECOMMENDATION #4:
We recommend that Gover nment table an amendment to subsection 51(2) the Water
Act as follows:

On application by the-Gevernment for alicence by a person in accordancewith this
Act, the Director may issue a licence te-the-Goeverament-but-te-ro-otherpersen; or

may refuse to issue a licence, for
(a) the diversion of water,
(b) the operation of a works, or
(c) providing or maintaining a rate of flow of water or water level
requirements
for the purpose of implementing a water conservation objective.

RECOMMENDATION #5:
We recommend that the Draft WMP stipulatethat any closuresin the SSRB shall not
apply to instream licences to implement a WCO or otherwise to enhance aquatic
environment, whether held by the Government or privately.

RECOMMENDATION #6:

13
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We recommend that the first entry in Table 2 be amended in a couple of ways. First,
we recommend that it would be appropriate to distinguish between: (1) existing,
potential and cumulative effects on the aquatic environment, and (2) any applicable
1O or WCO. Second, we recommend that the Guidelinewould be much clearer with
respect to WCOs if the relevant bullet simply stated that licences should be issued
“ subject to the terms of any applicable WCO" .

RECOMMENDATION #7:
We recommend that the Draft WMP include a general statement to the effect that the
Director shall (“ must™) takeinto account any relevant WCO when deciding whether
or not to close a basin or any part thereof.

RECOMMENDATION #8:
We recommend that the Table 1of the Draft WMP should be amended to direct the
Director to takeinto account the estimated return flows under the original licence
and under the proposed use by the transferee and that the appropriate entry in the
guideline column should read " no significant reduction in the quantity or quality of
return flow” .

RECOMMENDATION #9:
We support the Draft WMP’ s recommendation that the Director be authorized to impose a
maximum 10% conservation holdback to assist in reaching WCOs. However, to make this
authorization effective to better restore IFNs, we recommend that WCOs be set to reflect
appropriately assessed IFNsas noted in recommendation # 2.

RECOMMENDATION #10:
We fully support the idea of using the retrofit provision in existing licences to help
achieve WCO objectives. However, we also recommend that the Draft WMP
recognize that the Department may have further flexibility in relation to existing
licences (in addition to thelicences covered by the definition of theretrofit provision)
and that the Department be directed to fully explore these flexibilities and use them
to attain WCOs.

RECOMMENDATION #11:
We recommend that AENV explore
(1) theuse of storage to increase instream flow and
(2) whether licensed entitlements include a right to enhanced flows through release of
storage, or whether such enhanced flows may remain instream not subject to use by licensed
allocations.
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RECOMMENDATION #12:
We recommend that the Draft WMP direct the provincial Department of the
Environment to explore common interests with the federal Department of Fisheries
and Oceans as a way of achieving flow objectivesin relation to deemed licensees.

RECOMMENDATION #13:
We recommend that the Draft WMP contain specific termsand conditionsrelating to
the operation of provincial storage. If this is not possible then we recommend that
the Draft WMP require the devel opment of new operating conditions for provincial
storagefacilities so asto meet instreamflow requirementsaswell asmoretraditional
flood control, power and irrigation storage values. The WMP might put in place an
appropriate review mechanism for these new operating conditions.
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